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DUFAU vs. DEGRUYS.. 


The vendee ‘PPEAL from the court of the first district. 


Pd a —_ 4 

d t i e ° 7 

was attached Mattuews, J. delivered the opinion of 
a right of pre- " mer 

emption of the court. This suit is brought to recover a 
the land in 


the rear, and tract of land which was purchased by one 


cone wage Deflechier, as owner of the front tract on the 


the U. _ re~ Mississippi, in pursuance of a preference 
the 
prover * granted by the laws of the Cnited States to 
ereo 
- - ~ front proprietors, in purchasing land immedi- 
front tract be 
subsequently 
rescinded. 


ately in the rear of their possessions; and 
which was sold by him to the defendant, in 
whose favour judgment being rendered in the 


oourt below, the plaintiff appealed. 
‘The evidence of the case, as gathered from 
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the record and documents therein referred to, 
seems to establish the following facts :—The 
appellant so'd the front tract of land to Defle- 
chier, on the 8th of Kebruary, 1822, together 
with a number of slaves, as mentioned in the 
act of sale, the price stipulated for the whole 
property being sixty-three thousand dollars ; 
three thousand of which were paid, as acknow- 
ledged by the seller, and the balance to be 
_ paid in annual instalments ; while Deflechier 
owned and held the tract thus purchased by 
him, viz. :—on the 19th of March of the year 
above stated, he applied for, and finally pur- 
chased and paid the price of the land in the 
rear of the plantation, « hich he then held as 
owner ; and, afivrwards, on the 18th of Sep- 
tember in the same year, sold it to the defend- 
ant, by act under private signature. On the 
42th of June, 1823, Deflechier failed, and 
made a cession of his property, &c. The sale 
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from Dufau to him bas been rescinded in con- ; 


sequence of the non-payment of the price; 
and under this rescission, he now claims the 
property in dispute, as being an accessory or 
appendage to, and legally inseparable from, 
the front land, of which he is owner. 


The only question of law which arises out 
Vol. V. N, Ss. 53 
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EasternDis'et of these facts, mnst be solved by an interpre- 
~~ talion of the acts of Congvess on the sub, ect 


Dourau 
vs 
Decavrs. 


of pre-emption, in relation to the sale of the 
lands of the United States. 

The law, under which the purchase was 
made, is found in an »ct of 1820, which revived 
and continued in force for two years, the 5th 
sec. of the act passed in March, 1811, which 
granted a preference to owners of land bor- 
dering on water courses, in becoming the pur- 
Chasers of vacant land immediately in the rear 
of thei: font tracts. ‘This right of preference 
or pre-emption, s» long as it existed merely. 
as such, and was not consummated by actual 
purchase of the back tract of land, remained 
an accessory and appendage of the front tract; 
but we are of opinion, that the moment the 
purchase was completed, it ceased to be any 
Jorger appurtenant and appended to the front 
property ; and was held by the purchaser in 
separate, complete and full ownership, and_ 
might legally be sold as separate, distinct and 
independent of the land in fr. nt. Until the 
rescission of the contract of sale, Seflechier 
must be considered as owner of the property 
sold; and while he was owner, he made the 
purchase of the premises in dispute, and has 
since tausferred them to the appellee, 
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case, the plaintiff appears with little strensti, 
indeed, in support of his present claim, as he 
suffered almost the whole term, limited for the 
éxercise of the right of pre-emption, to elapse 
While he was actual owner and posséssor of 
the front tract. 


It is ordered, adjudged and decreed, that 
the judgment of the district court be affirmed 
with costs, 


Lockett for the plaintiff, Grgmes for the 
defendant. 


4 
ROBERTS vs. KINCHEN & AL. 


Appa. from the court of the eighth dis- 
trict. 


Martrtuews, J. delivered the opinion of the 
court. In this case the plaintiff obtained 
an injunction to stay proceedings on an exe- 
cution which had issued on a judgment ren- 
dered against him mm favor of one of the de- 
fendants, as curator of the estate of Gerrard 
Morris. On hearing the cause, the injune- 
tion was dissolved, and from the judgment 
of dissolution the plaintiff appealed. 
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Under the peculiar circumstances of this ped 
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and bill of exceptions to the opinion of the 
judgea quo, by whichhe refused a continuance 
ofthe cause But as the evidence, for want of 
which the continuance was prayed, appears 
io be admitted in the statement of facts, it is 
now unnecessary to inquire into the correct- 
ness of the proceedings by which the defen- 
dants were ruled to trial. 

"he statement of facts shews, that Morris; 
the intestate, died 1n the state of Georgia’ 
that one Baylys was appointed administra- 
tor of his estate, and guardian of his minor 
children in that state; that he came to the 
parish of St. Helena, in this state, where 
certain negro slaves were delivered to him, 
as belonging to the estate of which he had 
obtained administration in Georgia; and that 
he sold and delivered these slaves to the 
appellant. 

It is further shown by the statement, that 
Baylys, on his return to the state of Georgia, 
was removed from both his offices, of admin- 
istrator and guardian, and another person 
appointed in his place; and that after the 
trial of the cause of Kinchen, curator vs, 
Roberts, and the issuing of the execution’ 
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Kinchen ‘settled up his account of curator. EacieenDissg 
ship; and was discharged from his trust by oe 
the probate court of St. Helena. 

The only question which we deem wor- 
thy of co..sideration arising out of these facts 
is, whether the sheriff can legally proceed 


in the execution of the writ, after the disa- 


vse 
Kincasn,&at 


bility of the plaintiff in the former suit, oc- 
casioned by his discharge from the office of 
curator. ‘The capacity of Kinchen as cv- 
rator, to sue and obtain judgment at the time ‘ 
it was rendered, cannot now be questioned, 
as no appeal was takenon that trial. Tt istrue, 
the present proceeding purports to be in- - 
stituted with the intent of having that judg- 7 
ment avoided by an action of nullity; but the 
evidence of the case shows no cause of nul- 
lity, as laid down in our code of practice.— 
See code prac. p. 204 and 206, 

‘Lhe execution was awarded at a time 
when it cou!d legally issue, and when there 
existed no impediment against carrying it 
into complete effect, except that which was 
raised by the defendant in consequence of 
the present suit for an injunction; which ap- 
pears to have been wrongfully sued out, and 
was subsequently discharged. If this delay 
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in proceeding on the execution, occasioned by 
the couduct of the plaintiff in the present 
action, should be considered a sutficieut 
cause to destroy entirely the effect of the 
writ, it would be suffering the party to take 
advantage of his own wrong, which ought 
never to be allowed. The decision in favor 
of the curator seems to settle the right of 
property in the slaves to be in the heirs of 
Morris; and if under that judgment they be 
taken out of the possession of the defendant, 
he will be released from all responsibility to 
the legal owners; and, consequently, has no« 
thing to fear trom any pursuit which they 
may hereafter improperly institute against 
him. As the term of the curator’s office has 
expired, perhaps there is now no person le- 
gally authorised to receive the property from 
the hands of the sheriif; but this is a mat- 
ter that cannot in any manner affect the in- 
terest of the present appellant, as he can no 
longer be bound as owner. 

Weare, therefore, of opinion, that the ex- 
ecution is properly let loose by the dissola- 
tion of the injunction. 


It is therefore. ordered, adjudged and de- 
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@rced, that the judgment of the district court 
be affirmed with costs. 


Christy for the plaintiff, Watts for the de- 
fendant. 


Se 
DE FLECHIER’S SYNDICS vs. DEGRUYS. 


Appeat from the court of the first district, 


Matrtuews, J. delivered the opinion of the 
court. In this suit the syndics claim, as 
belonging to the estate of the insolvent, a cer- 
tain tract of land des:ribed in the petition, 
being the same claimed by Dufau, iu a case 
recently decided in favour of the defendant, 
In the court below, the. judgment was against 
the plaintiffs, from which they appealed. 

The right of the insolvent is no longer in 
contest; but the transfer of property from hin 
to. the defendant is attacked as. illegal and 
fra:dulent. ‘The act of sale, under which the 
latter claims, is.a deed svus seing prive, bear- 
ing date of the 18th September, 18223 and the 
cessio bonorum. of the insolvent, the vendor 
tuok place on the 12th of June, 1823.° 

To destroy the validity of this sale, the 

_ appellants rely on the 228th Art, of the old 
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ar ch 187, 
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alls Code, found at p. 236; and also’on a princiy, 
March, i827. . é rey 
—a~w ple recognised by writers on civil ‘aw, that; 


Dzriecu=a’® private acts have no date against third per- 
Dronvrs, sons, | 

The verity of the date of the private instru- 
ment in the present case, is established by 
testimoni:l proof; and the legal effects of 
such instruments, when accomplished by ac- 
tual delivery to, and possession of the vendors 
on the rights and claims of third persons— 
have been settled in two cases, lately adjidged 
in this court.—See the case of Doubrere vs. 
Syndics of Grillier. 2 Mart. N.S. p. 171; 
and that of Martinez vs. Layton & Co. 4 
N.S. p. 368. In the first of these cases, the 
contest was between the syndics, and the 
plaintiff who had been seized as a slave bee 
longing to the estate of the insolvent, and whe 
instituted the suit for purpose of being restored 
to the state and standing of a freeman, which 
he had enjoyed by virtue vf a contract with 
his late master, made and rendered by acts 
under private signature alone, which had no¢ 
been recorded in the office of a notary public, 
After much deliberation, and strict examina- 
tion of the best commentaries on the articles 
of the Code Napoleon, which relate to the 
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_ effects of acts sous seing prive, on the right 
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of third persons, and wiich are in part similar www 


in their pro’ isions to several of the articles in 
our old code on the same subject; the court 
decided in favour of the liberty of the plaintiff, 
though supported only by private contract. 


"hat decision was based principally on the 


ground of the actual possession and enjoyment 
of freedom by him, and proof of payment of 
the price for which he obtained it; these cir- 
cumstances having established a date to the 
contract; and exhibited the whole transaction 
entirely free from fraud or prejudice to the 
creditors of the insolvent. The rights of 
sccond purchasers or mortgage creditors, were 
not considered in that case, as the matter in 
dis;.ute did not require any decision in relation 
to such rights; but in the subsequent case 
they were examined, and the construction 
. given to ovr laws on the subject, was against 
the claim of a mortgage creditor, who insisted 
on the nullity of an act sous seing prive, in 
pursuance of which the vendor took posses- 
sion of the immoveable property which was 
sold by it, previous to the enregistering of the 


mortgage under which the lien was claimed. 


In both there cases itis setn that the validity 
Vol.V.N S. 54 
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tatct of the deeds under private signature, was 


—.~ mainly supported in consequence of the real 


DrErrxculEn’s 


SYNDICS 


v8. 
Derervrs, 


delivery of the thing sold to the purchaser, 
and his actual possession under the private 
act of sale. 

The 228th article of the old Code, invoked 
in favour of the claims of the syndics, is 
continued in force by the Lousiana Cede, 
with an addition, conforming to the decisions 
wbove cited, which gives effect to sales or 
exchanges of real property from the time 
of the actual {delivery of the thing sold or 
exchanged. 

It does not appear from the evidence of 
the present case, that actual delivery was 
ever made of the land to the vendee of the 
insolvent ; we are, therefore, of opinion that 
as it respects the creditors of the latter, the 
sale being under private signature, and not 
registered as required by law, must be con-_ 
sidered as null and void; and the property 
intended to be conveyed by it, decreed to he, 


aud make a part of the mass of the insolvent’s 
estate, &c. 


It is therefore ordered, adjvdged and de- 


creed, that the judgment of the istrict cour 
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be avoided, reversed and annulled; and it is 
farther ordered, adjudged and decreed, that 
the plaintiffs and appellants do recover the 
land in dispute, as a part of the estate of the 
and that the appellee 
and defendant pay costs in both courts. 


insolvent Detlechier : 


Carleton & Lockett for the plaintiffs, 
Grymes for the defendant. 
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M'MICKEN vs. S1TH & WIFE.. 


Appeax from the court of the third district. 


Porter, J. delivered the opinion of the 
court. The defendants and appellees move 
to dismiss this appeal, because there has been 
no service of the citation to this court. 

‘The evidence of service is contained in 
an affidavit of the deputy sheriff, written on 
the back of the citation; in which he states, 
‘sthat he did deliver a copy of the citation, 
together with a copy of appellant’s petition to 
Archibald Haraldson, the counsel of defen- 
dant, on the 3ist May, 1826, and on the 3d 
day of June, 1826, also delivered to Marga- 
ret Smith, one of the defendants, a copy of 
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heir should 
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cumstances, 
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ties for thpir 
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this citation, together with a certified copy 
of appellant’s petition.” 

The 582d article of the code of practice 
directs, that the sheriff shall serve the peti- 
tion and citation of appeal on the appellee, if 
he reside within the state, or his advocate if 
he do not, by delivering a copy of the same 
to such appellee, or his advocate, or by de- 
livering it at the place of hie domicil. 

The directions of this article have not 
been complied with in the case before us.— 
The return shows service on the attorney of 
the defenda t; and the record affords no 
evidence that he was at that time absent from 
the state. 

‘Several reasons have been urged, to show 
that the appellee is properly before us. 

First. That the service being made on the 
wife, who, by law, is obliged to reside at the 
domicil of the husband, the presumption is, 
the latter had notice. 

Secondly, ‘Vhat the record shows, the defen- 
dant was absent from the paris in the year 
1825, and there is no evidence given that he 
had returned before June, 1826, when the - 
citation was served. 


And, lastly, that the appearance of the 
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defendant in this court so soon after the re- RestereDiaet 


turn day, confirms these presumptions. 

I. [he court can presume nothing in re- 
lation to a party being cited. Constructive 
notice will not do; nor even actual, unless 
given in the manner prescribed by’ law.— 
Proof, by anv number of witnesses, in a 
court of the first instance, that the defendant 
was informed a suit was pending against 
him, would not authorise a judgment by 
default. Nothing will cure the defect of a 
want of citation, but appearance, and . 
ing to the merits.. 

II. Proof, that the appellee was out of the 
parish in 1825, is not proof that lie was out of 
the state in 1826; nor does it affurd the — 
est presumption of the fact. 

Itl. The appellee had a right to come into 
this court to point out the defect in the process, 
and prevent the proceedings which might 
have been had on the record, had not the at- 
tention of the court been drawn to the want of 
citation; and his appearance here for that pur- 
pose, cannot be construed a waiver of the ob- 
jection. 

We cannot examine the correctness of the 
judgment in relation to the appellee, who was 
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regularly cited; for ‘she'is a married woman, 
and must appear here with her pusband or by 
his authority. 

e The opinion just delivered, was that formed 
on the record as it was before us on the first 
argument. After this argument, and before 
judgmeat was pronounced, the piaintiif sug- 
gested a diminution of the record, and obtain- 
ed a certiorari to compl:te it. A return has 
been made to this writ, and it appears that 
previous to the decision of :he case in the dis. 
trict court, on the death of one of the defend- 
anis being showa, it was ordered, “that Archi- 
baid Laraldson be appointed curator ad hoc 
to represent the interests of the defendant du- 
ring the pendency of the suit. 

The curator ad hoc, is the same person on 
whom the appeal was served. Bu: we do not 
think the case of the appellant is made better 
by the disclosure of this fact. Our code of 


practice requires, that if the defendant shou'd 


die after issue joined, his heir must be cited. 
This is what should have been done here, and 


‘until it was done, judgment could not have 


been regularly given in the district court a- 
gainst the succession of the deceased. 


It is said the court must presume the wife 
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was the heir. If such were the fact, the ap- 
pointment of the curator was ivregular and 
voids for she was present and in court.— 
But that appointment negatives this presump- 
tion, if indeed # can be called one; for if we 
were. at liberty to presume any thing in the 
matter, we should rather suppose the deceas- 
ed did not die withvut either ascendants, or 
descendants, or collateral relations. 

But the death of the husband removes the 
objection, that the wife could not appear in 
court without him; and, consequently, the case’ 
as to her, must be examined on the merits. 

We. have done so, and it appears from the 
evidence, that the notes on which this suit was 
instituted, were given, in part for negroes sold 
to the husband, and in part for a balance then 
due by him on another obligation to the plain- 
tiff. They cannot, therefore, be enforced a- 
gzinst the wife. It has been more than once 


decided in this court, that a married: woman 


could not, under any circumstances, become 
surety for her husband; and that this prohibi- 
tion could not be avoided, by giving to the 
contract the form of an obligation in solido,— 
Durnford vs. Gros and wife, 7 Mart. 484, 
Bank vs. Trudeau, vol. 2, 39. .Treme vs. 
Lanaux’s Syndics, vol. 4, 230. 7 
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Eastern Dis'et It is therefore ordered, adjudged and de- | 


“~~~ creed, that this appeal, so fas as it relates to 


sity, 10 the estate of Juhn Smith, one of the appel- 
¥ 4% —_jees, be dism.ssed with costs. 

And it is further ordered, adjudged and de 

creed, that the judgment of the district court, 

in favor of the other appellee, Margaret Smith, 


be affirmed with costs. 


Preston for the plaintiff, Watts & Lobdelt 
for the defendant. | 
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JEWETT vs. DAVIS. 


APPEAL fromthe court of the first district: 


The publica- 


tion in the - sa — 
Stace pazette LF ORTER, J, delivered the opinion of the 


is not O- e 
culation of court, This case was heard in _last June 


the acts of the . 

legislature, term, and judgment pronounced. On the 

under the t 

Previn at application of the appellant, a rehearing has 
been granted, and it has been again argued. 

The cause commenced by attachment, and 

was dismissed in the court below, for want 
of a sufficient affidavit. It presents two - 
questions :—First, whether the oath of the 
plaintiff be proved to us by legal evidence? 
And, second, whether the want of an affida- 


vit by him, is supplied by that of his agent? — 
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That of thé priacipal, is evidenced by a 
certificate of the mayor of the city of New 


York, with his seal annexed, aad we are 


clearly of opiuiun that it is not legal proof 
of the fact which it is offeréd to establish* 
We havé no particular knowledge of eitver 
the seal, or hand-writing of the mayor of 
New York, and to admit inferior evidence 
of this kind, would open a door to numerous 
frauds. The plaintiff’s counsel is correct, 
in stating that this is a document which 
need not be authenticated according to 
the acts of ‘Congress. We have already 


decided that point. But it is defective on 


general principles of law. The seal of the 
state should have been added, er proof given 
of the seal of the mayor, and of the hand- 
writing. Woolsey vs. Paulding. 9. Mart. 
280. 

A correct solution of the second question 
depends on ascertaining the period at which 
the lute law, amending the Code of’ Prac- 
tice, was promulgated. If it was in force at 
the time the affidavit was made, the plaintiff 
contends it was such as t!e amendment aa. 
thorises. ‘The defendant insisted that, even 


supposing the act to have been in force, the 
OL. V. N. S. 55 
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principally relies on the argument, that at 
the time the oath of the agent was made, 
the act was promulgated. 

On the hearing of the rule, taken to dismisg 
the attachment, the plaintiff introduced the 
Louisiana State Gazette of the 18th April, 
1826, containiug an act, entitled “an Act 
to amend the Code of Practice of the State 
of Louisiana,” &c. 

The counsel for the appellant has argued, 
that the law is in such a state of confu- 
sion, the court may adopt any. construction 
which it thinks most useful and conve- 
nient. ‘That our legislation, m regard to 
the promulgation of the laws, is confused and 
embarrassing is undoubtedly true; but this 
circumstance, though it increases the labour 
of the court, does not diminish its obligation 


to endeavour to find out what the will and. 


intention of the legislature was, and enforce 
it, even though it did not coincide with our 
notions of utility. But it is believed that 
the opinion we entertain, eminently promotes 
the object which the counsel seems to think 
should guide the court in interpreting the 
laws that haye been passed on this subject. 
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The civil code has provided, ‘* That laws Eastern Dis'ct 


cannot be obligatory without being known; 
that they shall be promulgated "9 the governor | 
of the state.” 


‘That the laws shall be directed to the 
authorities entrusted with their execution ; 
and to such other persons as the law has 
designated, or may designate in the form 


' or manner which is or may be prescribed 
to ensure their publicity.” : 


“The clerks of all the courts of justice 
of the state, shall insert in a registry, to be 


kept for that purpose,the titles of all the laws | 


which shall Lave been directed to them, 
tegether with the day on which they shall 
have received them.” C. Code, Art. 4. 


By the fifth section of an act, supplementary 
to an act, entitled an act further and more 
effectually to provide for the public printing, 
passed the 12th December, 1816, it is made 
the duty of the governor, for the time being, 
immediately on the delivery of the laws into 
the office of the secretary of the state, to cause 
said laws to be distributed, and sent to the 
parish judges of the different parishes, by 
them to be delivered to such persons in 
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Faste-oMs’ct their parishes, as may be by law entitled 
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to them. Act of 1817, p. 6. 

Now, althongh these enactments do not posi- 
tively exclude publication in the newspapers, 
as a means of promulgation, yet the whole of 
them taken together, would seem to leave 
little doubt that snch a mode was not con- 
templated by the legislature. The governor 
is directed to promulgate these laws, by de- 
livering them to the different officers charged 
with their execution. ‘This direction most 
certainly negatives the idea, that sending them 
to the public printer to be printed, is a pro- 
mulgation ; for he is not one of the persons 
charged with their execution or application, 
and non constat that one half of the officers 
in the sta'e take his paper. The printer 
prepares the laws for promulgation by mul- 
tiplying the copies of the acts which are 
transmitted to him in manuscript, and the 
act of the governor which forwards them 
to him, cannot, withont doing great violence 


to the plain meaning of the words used in 
the code, be construed, a forwarding to the 
persons entrusted with their execution. The 
clause which orders the clerks of the several 
courts to record the day on which the sta~ 
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tutes are received by them, supports this Easternths'et 


‘fareh, 1827. 

interpretation. No possible reason can be ar 
EWwETT 

assigned for such a direction, unless it was fo ae oe 


ascertain some certain time ‘at which the laws 
were promulgated, and if they were previously 
promulgated by a publication in the news- 
papers, such a direction was useless and 
absurd. 

There is still another consideration. If it 
had been the intention of those who made 
the law, that publication in the newspapers, 
was promulgation, can it be believed that so 
many provisions would have been introduced, 
and such particular directions given about the 
governor forwarding them to officers charged 
with their execution, when the whole object 
could have been attained by simply enacting, 
‘¢ that the laws shall be promulgated, by pub- 
lication in the State Gazette.” 

We have, in some measure, a construction 
of the legislature on their own acts on this 
Subject. In the year 1817, it was deemed 
important to promulgate the law, amending 
the acts enacted to organize the courts of this 
state, and for other purposes, earlier than it 
would have been by the usual mode. A re- 
solution was accordingly passed, by which 
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EasternDis‘et the governor was requested to have 150 copies 


March, 1827 


~~~ of it printed without delay; and he was re- 


JEWETT 


Davis 


a quired to promulgate the same, by forwarding | 


immediately to each of the clerks of the 
supreme and inferior courts of this state, and 
to the several judges of the district and parish 
courts, a copy of the law. This direction was 
wholly nonecessary, if the ideas of the appel- 
lant’ in relation to this matter be correct. 
The object of the legislature would have been 
attained by a publication in the State Gazette, 
and more speedily than it could have been in 
the mode to which they resorted. 

The great error of the argument by which 
this interpretation is resisted, arises from 
confounding publication, with promulgation. 
These words in common parlance, are nearly 
synonimous. But when applied in a legal 
and technical sense, to giving such publicity 
to laws, as that no one can plead ignorance of 
them, it does not follow that every publica- 
tion is a promulgation. — 

This construction does no violence to the 


sixth article of the code. Three days after 
the laws are sent to the clerk of the parish 
where the seat of government is held, they are 
considered in force there, and thence in the 
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_ other’ parishes at the period therein prescribed, 

that is one day for every four leagues. It is 
not seen what greater objection can lie to im- 
plying a knowledge from promu)gation in this 
way, than there would be to a promulgation 
by printing in the newspapers. 

This question was brought before the court 
in the case of St. Avid vs. Weimprender, and 
it was there held, that the act of the governor, 
promulgating the laws, was necessary to ena- 
ble a court of justice to execute them. In 
the opinion delivered, it was said—*1f, with- 
out his act, the laws be promulgated and 
become known, the execution is not to take 
place, till the directions of the code be complied 
with.” ‘The point actually decided in that 
case, does not go to the whole length’ of that 
now before us for decision; but this reason- 
ing of the court shews satisfactorily the view 
then taken of the matter, and that the promul. 
gation must come through the executive. 

It has been strongly pressed on us, that 
publication in the newspapers could have been 
directed for no other purpose, but that of pre. 
mulgation, and that the construction adopted 
by this court in its former judgment, is highly 
inconvenient, 
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Eserofirt We think an important and highly beneficial 


object was contemplated to be attained by thé 
legislature, in directing the laws to be printed 

in the newsjapers, and that that object was — 
not promulgation. It has been a matter of 
serious concern to nearly all legislators, to 
provide means for making their laws known, 
before men were bound by them, and different 
modes have been resorted to in different coun- 
tries, to accomplish this. In uone has it beer 
completely attained, and from the ignorance 
and inattention of mankind, it never can be 
completely attained. No matter what pres 
cautions are taken, there wi!l still be many 
whose conduct and pecuniary interests must 
be governed by laws, of which they are igno- 
rant. But this very circumstance furnishes 
the strongest reason why all possible publicity 
should be given to laws before men are bound 
by them. ‘here cannot, perhaps, be a better 
mode. devised to attain so desirable an ends 


) than that which the legislature of our ‘state 


seems to have adopted, namely :—to publish 
them first in a newspaper, and tlien let some 
time elapse for the knowledge of them to 
spread through the community before they are 
officially promulgated, and made binding on 
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the citizen. By this means the communication FasternDisiot 
of actual knowledge is, as far as practicable aw 


JEwETT 


reconciled with the public interest; which will ols 


not permit that, after a certain time, any one 
should plead ignorance of the law. 

it has been urged, that the governor send- 
ing the acts of the legislature to the district 
court in New Orleans, is a very bad mode of 
giving notice to a distant parish, that the laws 
are promulgated. But this argument over- 
looks the important fact, that the laws have 
already had publicity given them; and that 
the object of this promulgation is rather to fix 
a particular time at which they shall be in 
force, than to give a knowledge which is sup- 
pvsed to be already communicated by publi- 
cation. This, however, applies with almost 
equal strength to the position assumed, that 
publication in the newspapers gives such 
publicity, as that every citizen can know what 
laws are enacted. 

It is no doubt true, that it is almost impos- 
sible by any legislation to attain the most 
desirable end of bringing home the knowledge 
of the law to every man before he is punished 
for a breach of it. But admitting that the 
mode contended for by the appellant, has all 

Vol.V. N S. 56 
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enjoy the benefit of it: and, with this addi- 
tional security, that he is not even bound by 
this publication until the governor officially 
promulgates the law. The chances of the 
citizen kidowing it, are therefore much in- 
creased; and, consequently, the risk dimi- 
nished of his suffering by enactments to which 
he is a stranger. 

It is to be regretted that the mode of pro- 
mulgation, contemplated by the law as it now 
stands, should be open to so many objections. 
One certain day ought to be given for the seat 
of government, and the law be made obliga- 
tery through the whole extent of the state 
within a limited time after the promulgation. 
At present, the period in which the laws go 
into effect, is made to depend on the time at 
which they reach the different parishes, unless 
promulgation has been made in this city in 
jhe manner pointed out by the code. ‘This is 


certainly a great inconvenience, and it has 
been properly pressed on the court that it never 
could have been the intention of the legisla- 
ture to adopt so confused and perplexed a 
mode of giving a certain date to the time 











OF THE STATE OF LOUISIANA. 


when their laws should be in force. But ar- 
guments ab inconvenienti, cannot authorise us 
to say, that two or three articles placed in our 
first civil code, and retained on the late revi- 
sion of it, mean nothing, The remedy for 
these inconveniences is in the hands of the 
legislature, who, as soon as their attention is 
drawn to the evil, will no doubt remove it, and 
give entire efficacy to the system on which 
they have heretofore acted. 


The judgment of the district court should 
be therefore affirmed with costs. 


Watts & Lobdell for the plaintiffs, Grymes 
for the defendants. 


LOBRE vs. P.)INTZ. 


AppeAt from the court of the parish and 
city of New Orleans. 


Porter, J. delivered the opinion of the 
court. The petitioner states that he accepted 
a draft of one Bryarly, at the instance and re- 
quest of the defendant, who asserted that Bry_ 


arly was an honest man, and would punctu- 
ally and faithfully pay any engagement he 
might contract. 
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If Arecom- 
mends to B, 
C,atating that 
he is an hon- 
est man, and 
would pay the 
debt he mighf 
contract, in 
case of C’s 
insolvency, A 
is not respon- 
sible. 
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~~ court below, after hearing testimony, gave judg- a 
ment against the plaintiff, who appealed. tI 
Porntz. : 

The evidence shows, that Bryarly was in p 
treaty with the plaintiff to purchase some gro- y 
ceries, and that the defendant, at the request n 

of Bryarly, asked the plaintiff if he intended 
| to let him (Bryarly) have them, and that he je 
replied he believed he should. . a 
It does not appear, whether these groce- ra 
ries were furnished or not; but in relation to re 
! the draft which forms the subject of the pre- a 
| sent suit, it is proved by one of the clerks of a 
the plaintiff, that Bryarly came to the store of r 
the plaintiff, and requested the loan or advance d 
i of $500, or $600, and that he would pay it tc 
| on his return to the city next fall. This loan it 
| was refused; upon which, Bryarly went to v 
look for the defendant, and brought him to the F 


store of the plaintiff. ‘The defendant, on com- d 
ing there, told the plaintiff that Bryarly was an 0 
| honest man, that he might be trusted with h 
{ safety to whatever amount he might wish, for in 
fi that he was an honest man and would pay 8 
him, and that if the defendant had the money d 
himself he would lend it to Bryarly. e 


i On this statement, the plaintiff accepted the r 
i draft. 
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Ii is satisfactorily proved, that Bryarly had 
at the time this recommendation was given, 


the character of an honest man; but it was — 


proved that he was embarrassed in his affairs. 
Whether this was known to the defendant, is 
not shown. 

The general principles of law on this sub- 
ject, are perfectly well settled. ‘That mere 
advice will create no obligation; and that 
counsel given, unless it be fraudulent, will not 
render the person giving it, responsible for 
any consequences that may result from others 
acting under it, are almost maxims of our ju- 
risprudence. There is frequently, however, 
difficulty in the application of these principles 
to particular cases; where, from the terms used, 
itis hard to distinguish mandate, from ad- 
vice. We think the case before us, is of the 
latter kind. ‘The language used by the defen- 
dant, goes no further than opinion. A strong 
one, to be sure; but one which cannot make 
him responsible for the debt contracted, if the 
intention of the parties was, that the plaintiff 
should have the benefit of the knowledge the 
defendant had of Bryarly, and he gave it hon- 
estly. Dow, if it had been in their contempla- 


tion, that the defendantshould have become su- 
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EasternDist rety for the debt, other language, we must pre- 


sume, would have been used. The plaintiff 
would not have been satisfied with an opinion; 
the principal was able to pay, and would 
pay; but would have required an engagement, 
that if the principal did not pay, the surety 
would. The case before us is almost exactly 
that put by Pothier. In his contract of man- 
date, after stating that “if you write to ano- 
ther, to lend a friend a sum of money in your 
place, it will amount to a mandate;” he adds: 
‘Mais si je vous avois seulement dit: Vous 
pourrez preter surement a Pierre la somme 
qu’il vous demande a emprunter; c’est un 
honnete homme, qui est tres solvable et qui 


‘merite qu’on lui rende service; ces termes 


ne renferment qu’un conseil d’ou il ne nait 
aucune obligation.” Pothier, traite du con- 
trat du mandat, No. 21. Dig. 50. tit. 17. 
L. 47. 

The case of Amory vs. Boyd, cited by plain- 
uff’s counsel, requires some notice from the 
court, There, the person to whom the mo- 
ney was advanced, was wholly unknown to 
the plaintiff, and he was introduced by a let- 
ter from the defendant in the following words: 
‘Captain M. Leary, being unacquainted at 

















OF THE STATE OF LOUISIANA. 447 
a New Orleans, will be indebted to your polite- Rchaditeet 
f ness in affording him such assistance as his a 
a present situation may require; and a bill on nite, 
4 his father for the funds he may need for his 
t present necessities will be honored forthwith.” 
ty The court thought these expressions amounted 
ly to more than a mere recommendation, and ad- 
mi vice, and the plaintiff recovered. A compari- 
son of the language used there with that of this 
7 case, shows the former of a more positive 
- kind. No opinion is expressed in it. Lt is di- 
“ rect, and unqualified. To say the least, it was 
- ambiguous, and the party to whom the letter 
” was directed, had no choice but to advance 
- the money or suffer the person who was re- 
" commended to him to be without the means of 
” subsistence. Here, if any engagement on the 
ad part of the defendant was contemplated, it is 
sad impossible to believe the plaintiff would have 
7. remained satisfied with an opinion of the re- 
sponsibility of the person to whom the money 
in- was advanced. But that case carried the doc- 
the trine of responsibility as far as we are prepa- 
no- red to go, or as the law will warrant. The 
| to case before us is several shades weaker, and 
et- cannot be governed by it. It falls clearly 
ds: within the principle consillii non fraudulenti, 
at nulla obligatio. 
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When the 
case is tried 
by a jury, the 
court cannot 
give interest 
on the sum 
found by the 
verdict. 
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it is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 
be affirmed with costs. 


Waggamax for the plaintiff, Grymes for 
the defendant. 





BEDFORD & AL, vs. JACOBS. 


Apprat from the court of the first district. 


Martin, J, delivered the opinion of the 
court. This case was before us in June last, 
and was remanded, with directions to the 
district court to act on a motion for a new 
trial. The new trial was refused, and judg- 
ment was entered on the verdict. The de- 
fendant appealed. _ Vol. 4., 528, 

His counsel in this court, assigns as error, 
that the court gave judgment for the sum 
found by the jury, adding interest from the 
judicial demand till payment. He contends 
that a verdict cannot be altered by the 
court, and the judgment must follow it. 

It is argued by the counsel of the plain. 
tiff’s and appellees, that their demand being 
for the price of goods, groceries and mer- 
chandize sold, and the verdict being for the 
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exact sum claimed, it is. evident no interest. eg 


was.added, and; the court acted correctly i in, 


REDFORD &4L 
allowing what. the law gives; and if we be of). ~ vs: 
opinion that. the court erred, the case must. , 


be remanded. for.a new trial, that, the plain- 
tiff.s may obtain their dye. from auother ju: 


ry. | , 
The old civil code, under which the trans- 


- action took place on which the suit is ground- 


ed, provides, that in the contract of sale, the 
price bears interest if the parties have agreed 
it should; if the thing sold produce profits or 
other income; ‘and, lastly, if the vendee has 
been sued for payment. * Civ. code, 360, art. 
84. But the defendant’s counsel is correct 
in his. two positions—the court: cannot al- 
ter a verdict, and the judgment must fol- 
low it, 

We ought not to remand the case. If the 
plaintiffs, were dissatisfied with the verdict, 
they ought to have prayed below, that it 


might be set aside. On the contrary, they 


resisted the defendants attempt in this ap- 
peal. As it stands, nothing can be added 
to it, and the judgment must follow it, 


~ It is therefore ardered, adjudged and de- 
Vol. V.N.S. 57 
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Rensenliart creed, that the judgment be annulled, avoid- 
—~~— ed'and reversed, and that the plaintiffs recover 
Brorexo AX th sum of 87922 60 seven thousand nine hun- 
dred and twenty-two dollars and sixty cents, 
with costs in the district court; but it is order- 
ed that they pay them in this. 


M:Caleb for the plaintiffs, Whittelsey for 
the defendant. | 


Janda 


M'CLINTOCK & AL. vs. CAIRNES & AL. 


An attach’ APPEAL from. the court of the parish and 


ment will not 


Hie where tor City of New Orleans. 


due, and the 
des out of the Matruews, J. delivered the opinion of 
the court. This suit was commenced by at- 
tachment; and is very similar to the case of 
Charters vs. Cairnes & al. decided in thig 
‘court and reported in4 WV. S. p. 1. The 
plaintiffs and all the defendants except Ro- 
gers, the garnishee, are citizens of the state 
of New York; and the decision of the cause, 
in relation to its merits, depends on the 
laws of that state, which in the former case 
we held to be favorable to the claims of the 
defendants. Since the final judgment there- 


in rendered, a decision has been pronoun< 
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eed in ‘the highest tribunal of the place of Faster Divet 
contract, under which the defendants elaim me 
the property: in dispute, against the validity ‘on 
of the deed by which it was. conveyed to Carnsrna bas 
them; and the court below, in accordance 
with that decision, gave. judgment for the 
plaintiffs, from whieh the defendants ap- 
pealed. 

Several bills of exception are found in 
_ the record, which require to be noticed be- 
fore we enter into a discussion of the merits 
of the case. The first is at page 33; and 
was taken to the opinion of the judge a quo, a 
by which he refused to dismiss the attach- 
ment on the ground that the affidavit appear- 
ed not to be founded in fact. This motion 
was made, it seems, after the cause had been 
proceeded in for some time, on its merits, 
and was overruled by the judge, as having 
been made toolate. In support of his right 
to disprove the facts, as stated in the affida_ 
vit, on which the attachment issued, the 
counsel for the defendants relies on the d 
section of the act of 1817, amendatory of 
the several acts, to organise the courts o¢ 
the state, &c. By that section, authority is 
given to any court of competent jurisdiction, 
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¥as'eraDiv’et to issue attachments to secure and ‘enforee 
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M'Ciinrock, 
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the” payment of debts, not actually ‘due, 
‘whenever the said court shall be satisfied by 


Cammvs & an the oath of the creditor, &c. of the exist- 


‘ er way, bring into discussion, the section of 


ence of the debt, and that the debtor is a- 
bout permanently to depart from this state, 
or intends to remove his property out of the 
same; Provided, always, that the defendant 
may be released from such attachment, by 
proving to the satisfaction of the court which 
issued it, that the facts on which it was foun- 


ded were not truly stated; or, he may be | 


released by giving bond and security that 
the property attached shall not be removed 
from the state, &c. According to the terms 
of this law, it is contended that the authori- 
ty to issue attachments for the security or 
recovery of debts not actually due, must be 
confined to cases of debtors residing within 
the state, and who are about to remove 
themselves or send away their property. 
The mauner in which the bill of excep- 
tions is worded, does not, in the most prop- 


the law on which it seems to be based.— 
The question would have come more regu- 


larly before the court, ona plea to the legal- 
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ity of :the:: proceeding, made in dimine litis,: 
cand:a: wert todismiss the suit, ‘The answer » 
-filed’ bycan attorney appointed by the;court 
below, to represent the defendant, contains 
va denial: that he was in any manner’ before 
the court, and:a plea to its jurisdiction; al- 
lJeging as reasons in support of these pleas; 
the residence of the defendant out of the 
-state;and want of property therein. 

In ordinary cases of attachment founded 
on debts due, as the remedy does not-con- 
form to the usdal course of legal proceed- 
ings, which requires defendants to be cited 
before. judgment, courts of justice -always 

‘insist on strict pursuance of a law which 
grants such remedy; and it appears to us that 
the necessity of requiring this strictness of 
pursuit is much more urgent in a case like 

. the present, where a recovery is sought of a 
debt not due at the time of obtaining the 
writ, ‘The section of the act under which 

-it was issued, is certainly severe in deroga- 

‘ting from the customary principles of juris- 

: prudence; and ought, therefore, to be con- 

*fiied within the narrowest limits which its 
phraseology will permit. There is such ev- 

ident injustice in allowing a person to be 
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pursued for a debt not due, that nothing cag | 
oo justify such a measure, except conduct on 


* the: part of the debtor, which may be consid. 
ered.as fraudulent in relation to his eredi- 
tor; or failure, which has the legal effect of | 
causing all his debts to become. due; and in 
this latter.case, he must be pursued in cof* 
formity with rules established for the gov- 
ernment of insolvencies. The legislature 
might (perhaps with propriety) have con- 
sidered the conduct of a person who had 
contracted debts within the state, and was 
about to remove from it, or send away: his 
property, before they became due, as.ope- 


-rating fraudulently op his creditors; ands 


therefore, granted the remedy as enacted 
by the section of the law above cited. But 
we are of opinion, that it cannot consistent- 
ly with any principles of justice or equity, 
be extended to debtors who actually resided 
out of the state at the time of contracting 
debts. They are, most clearly, not the per- 
sons designated by the act as being about 
to remove; neither can their conduct, in 
causing any property they have in the state 
to be taken out of it, be considered as fraud- 
ulents for it would be most unreasonable to 
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suppose that an owner is‘not to be allowed Eastern EastornDisiet 
to'collect and take’ possession of his‘ proper. ~~~ 
ty and funds, at the’ end: of any commercial wea 
enterprize in which ‘he may have placed “= 


them. To tolerate pursuits ‘like the present, 


- would be as impolitie as it is unjust. No 


foreign merchant could with confidence or 
safety trust his goodé or merchandize with- 
in the jurisdictional limits of thestate, whilst 
he owed any debt, however’ remote the pe- 
riod of its néctinilg due. Even money could 
not be deposited in the hands of an: agent: 
gor the purpose’ ‘of purchasing the products 
of our country, without great risk, of: being 
seized hy some greedy creditor, to whom 
the debt was not yet due. It i is impossible 
to believe that the legislature ever intended 
to sanction proceedings 80 impolitic and un- 
just. They, are not authorised by the letter 
of the law; and they are incompatible with 


‘its spirit. 


_ This view of the cause, renders. unneces- 


sary any enquiry into its merits; as we are 
of opinion that the attachment issued illegal- 
ly in the first instance, and ought to be dis- 
missed. We are also relieved from groping. . 
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EssternDiv'et after the laws of New York in a mass of de-_ 
~~ cisions, apparently contradictory. But it, 
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- has been urged. in the course of the argu- 


ment on the part. of the plaintiffs, that, as 
the defendants were evidently in a state of 


insolvency at the time of obtaining the at- __ 
tachment, it follows as, a consequence, that, 


all his debtsare due. In answer to this rea- 
soning in: justification of the present suit, it 


suffices to observe, that both parties are citi... 
zens. of New York; where their respective 


rights would be more properly determined 


in a concurso of creditors, if such proceeding 


there prevails. 


Itis therefore ordered, adjudged and decreetf, 
that the judgment of the parish courtbe avoided, 
reversed and annulled, and it is further order- 
ed, adjudged and decreed, that this suit be 
dismissed at the cost of the: plaintiffs 1 in both 
courts. , 


Lockett for the plaintifis, M‘Caleb for oa 
defendants. 


COMMANDEUR vs. RUSSELL. 


ApPzAL from the court ot the ‘parish and 
city of New Orleans. 
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court. ™ defendant, sued for the balance of egy 


the price of a steam boat built by the plaintiff, 
pleaded that the contract he was sued on was 
written, and contained conditions precedent 4. 
which the plaintiff had not complied with ; 
that there was a suit pending in Kentucky 
for the same cause of action; that the boat 
was not completed in due time, and she is 
not constructed according to the contract. 

The plaintiff had a verdict, for which 
judgment was given with interest from the 
judicial demand, and ordered the sale of the 
boat for the plaintiff’s payment : the defend- 
ant appealed. 

His counsel took three bills of exceptions 
to which our attention is called. The first 
was to the opinion of the court overruling the 
dilatory pleas. 

The second was to the reading of the depo- 
sitions of several witnesses, on the ground that 
they: went to shew a parol agreement for 
alterations and deviations from the written 
contract—particularly as these alterations and 
deviations were not stated in the petition: | 

The third was to the refusal of the court 


to permit the defendant’s couusel to read cer- 
Vor. V.N.S. 58 


ee 
Rvs fess. 


yy action, 

worke 

can, for the 
~e of a 

cannot 

be a teated 

by shewing 

that there isa 

suit pending 


against him 


for damages 
inj another 
state. 

If, after the 
work is come 
menced, the 
contract for 
which was ree 
duced to wri- 
ting, a subse- 
quent agree- 
ment is ene 
tered into by 
gon, it may 

orl ex by 

testimo- 


Depositions 

im another 
state, taken 
under arvie 
of court of 
this, must 
pursue the 
rules pres 
scribed by 
our law. 

If the cause 
be aang. 
to a jury, an 
they do not 
find interest, 
the court can 
not add it. 
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tain depositions, on the ground that they were 
not taken in vhe manner prescribed by the 
Code of Practice. : 

T.—On the first bill the counsel relies on the 
171, 172, 173, 343 and 344th articles of the 
C. of Prac. and 1 Selwyn, MW. P. 529. 

The first plea overruled, is that which sets 
forth that the agreement sued upon, contained 
many matters and conditions precedent, to be 
complied with by the plaintiff, which are not 
alleged to have been complied with; and so 
farfas it concerns such conditions or others to 
be performed, it is not denied, but expressly 
admitted they were not complied with. 

This plea was, in our opinion, correctly 
overruled ; the petition clearly states that, in 


conformity with the stipulations of the agree- 


ment, (which is annexed to the petition) and 
without any default but that cavsed by the 
defendant, who neglected timely to furnish 
certain materials necessary to the construction 
of the boat, and which it was his duty to have 
furnished ; he the plaintiff, completed the boat, 
and the defendant, without the plaintiff’s con- 
sent, fraudulently removed her from the plain- 
tiff’s yard, and he neglects and refuses to pay, 
&c. We think the cause of action is stated 
with sufficient certainty. 











SI VP Ve ese Vw == 





’ 


OF THE STATE OF LOUISIANA. 


459 


The pendency of a suit in the state of Ken- Eastern Divvet 


tucky for damages, demanded from the present 
plaintiff, by the same defendant, on the agree- 
ment on which the present suit is brought, 
can certainly be no bar to the present action. 
If it were, the builder of a boat could, for a 
very long time indeed, and perhaps for ever, be 
prevented from suing for the price of hislabour, 
by actions brought and dismissed in conveni- 
ent time, on an alleged claim for damages. 
11.—The petition alleges that, while the 
boat was building, the defendant’ requested 
that her dimensions might be extended, and 
this was done accordingly. ‘The charges which 
this alteration gave the builder a claim for, 
constitute a proper item in his demand; and 
as no contract as to this intervened, the new 
bargain must be proved by parol. ‘The pro- 
hibition of parol evidence, on which the de- 
fendant relies, extends only to cases in which 
a party seeks to shew by witnesses that the 
contract was not originally such as the writing 
shews, not that a new contract has intervened, 
Certainly this new contract destroys the first. 
But it is the daily practice to admit parol 
proof of the payment of a note—and thus to 
destroy by parol proof the whole eifect of a 
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written contract: if the proof of the dissolution 
of such a contract is admissible, it is difficult 
to say on what ground the like proof of its 
modification should be rejected. 

‘Lhe last bill is to the refusal of the court to 
allow the reading of certain depositions taken 
in Kentucky, on the ground they were not 
taken in the mode prescribed by our Code of 
Practice’ To support his objection, the de- 
fendant relies on the constitution of the U. S° 
and the act of congress, for the authentication 
of records of other states; on. the cases of 
Bernard & Al. vs. Vignaud. 10 Mart. 637 ; 
and Bowman vs. Flowers. Vol. 2, 270. 

When a deposition is taken in another state 
to be used in the courts of this, the proceedings 
are those of that court, and the provisions 0; 
our own must regulate them; and in doing so, 
they do not impugn either the constitution of 
the U.S. or that part of it which regulates the 
force and effect of records of other states, or 
jhe act of congress which prescribes the mode 
of their authentication. 

On the merits, the correctness ef the verdict 
of the jury is attacked in this court. We 
have examined the evidence, and do nut believe 
it our duty to remand ihe case. 
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The judgment is complained of on two 
grounds :— 


1. Because it decrees the sale of the boat for " 


the payment of the plaintiff. 

2. Because it superadds interest to the sum 
awarded by the jury. 

I.—It is true the action is in personam, 
not in rem. But the.sale of the boat was 
prayed for, and the plaintiff had expressly 
stipulated for it in the agreement on which 
this suit was brought ; the piaintiff therefore 
eannot object to it. 

I].—The plaintiff contends that interest is 
due, according to the new code, article 1,982, 
from the judicial demand, on the amount of the 
judgment; and that in this case the defendant 
cannot resist the allowance of it, on account 
of the claim being unliquidated—because, by 
his own wrong he prevented the liquidation of 
it, by the measurement of the boat; as he 
forcibly and surreptitiously took her away, 
and thus prevented the measurement. 

To this the defendant’s counsel reply, tha; 
the new code speaks only of. defaults in con- 
tracts for the payment of money: ‘In contracts 
which do not stipulate for the payment of in- 
terest,” and has no reference to such a debt as 
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is alleged to be due here, and it is controled 
by the Code of Practice, which is posterior— 
that in all suits on unliquidated debts, if there 
be judgment for the plaintiff, there is wrong ; 
and if the Code of Practice is not applicable 
to these, it is to none—that even if a measure- 
ment had taken place, still the debt would be 
unliquidated : the moment the written contract 
was destroyed, the debt that was to become 
due, was at once uncertain and unliquidated. 

It is not for us to inquire. whether interest 
be due; but whether it was adjudged by the 
proper tribunal. We think the jury, not the 
court, were to act on the claim for interest, 
and the court erred in superadding it to the 
sum found by the verdict. 


> It is therefore adjudged, allowed and de- 
creed, that the judgment of the parish court be: 
aunulled, avoided and reversed ; and that the 
plaintiff recover from the defendant, the sum 
of $4,220 61, four thousand two hundred and 
twenty dollars and sixty onecents, with costs, in 
the parish court, but that he pay them in this. 


Preston for the plaintiff, Watts, J*Caleb 
and Byrnes for the defendant. 




















OF THE STATE OF LOUISIANA. 
SHIMMIN vs. JONES. 


Appeat from the court of the first district. 


Martin, J. delivered the opinion of the 
court. ‘I'his case was remanded from this 
court, to afford the defendant an opportuni- 
Vol 3. 

The case turns on a question of fraud.— 
This is the fourth verdict against him. - He 
made no objection to the introduction of ev- 


ty of a new trial. 
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idence; and although that before the jury 


might have supported a verdict. in his favor, 
Jt is not strong enough to authorise us to 


come to a conclusion in direct opposition to 


so many verdicts; neither do we think it right 
to send back a case that has been already 
remanded, and which would probably return 
with a like verdict—especially, as no new 
trial was asked below, and the inferior judge 
has in the judgment expressed his satisfac- 
tion with the verdict. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs, 


Morse for the plaintiff, Lockett for the de- 
fendant. 
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EasternDis’ct CUCULLU ws. LOUISIANA INSURANCE 
Pw ‘ : 
The sentence 


of a foreign  AppreaL fromthe court of the first district. 
court of admi- 


ralty, is con- yf : 
clusiveonthe Porter, J. delivered the opinion. of the 
Tider * * court. This action is brought on four policies 
But in an ac- 


tion between of insurance, executed by the defendants on 
and insured, goods on board the schooner Felix, from the 
the court may ; . 

examine whe- port of New Orleans to Soto la Marina, in the 
i republic of Mexico. The petition seis out the 


was righifull 
coastiontet by usual ayerments of loss, abandonment, &c. and 
© law Of Dae 


ions here. PLAYS judgment for the amount insured, viz, 
aecediogs 980,300. 
gone into. ‘The defendants pleaded the general issue. 


Whether, 


on a change There was judgment in their favour in the 
of at re court of the first instance, and the plaintiff 
thorities and appealed. 

i -— we principal ground of defence, set up to the 


exist untilthe 


" new govern- claim of the petitioners,is derived from a clause 


ment goes in- 


to operation. contained in the policy of insurance, by which 


U ; 
cause ins the insured warrant the assurers ¢ ‘free from 


policy, war- : f 

ranted free any charge, damage or loss, which may arise 
m 1088 

which ma : ° ‘ 

azite from eu. im consequence of engaging, or having been 

fag eogeged engaged, in illicit trade at any time what- 

in iheit trade 

the insurers S0@ver.”” 

are not rese 


ponsible for ‘Lo prove that the loss of the goods insured 
all risks until ‘ ‘ 
the goods are had arisen from one of the causes mentioned in 


the warranty, the defendants produced and read 
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jn evidence a’decree of condemnation, pro~ a aay 4 

ee me a court of oe in the republic yiied : 

tie: Louraaks 
On the trial, the plaintiff: offered evidence |xsuaaxce 


to contradict the facts on which this sentence _ The autho- 

P se * rity of a nae 
of condemnation was pronounced. ‘The de-- tion cannes 
fendants contended, that’ the decree of the ond her own 


court was conclusive, in relation to all the a ae 


matters on which it acted ; and objected to Jory beyond 
, e,e t 

the introduction of any proof in opposition to aul 

it Of this opinion was the court, and ex- ing the pow. 


cluded the testimony : the plaintiff excepted. Shes aoe 


~The question ‘which the bill of exceptions re bly can 
on ve e€ 

presents, with every other in the cause, have feet mithin 

been most elaborately argued. . The appellant its, and 


has contended on this part of the case. First: them tn 


That the sentences of courts of admiralty of rnp Re 
foreign nations, are not conclusive evidence in A condem- 
» ~< nation ure 
an action between the insurer and insured. belly and for 
And, Second : That admitting the rule to be mune pa! re- 
that they are conclusive, the sentence ‘of the on 
° . which the in- 

court which was offered in evidence was not, surer was 

protecte 
ecause the tribunal had not competent autho- Beant ion 


rity to act in the matter on which it pronounced trade. 
judgment. | 
The first point revives a question which has 


been as,much agitated. and discussed as any 
Vo.V.NS. 59 
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Eastern Distet which has been presented to the tribunals of — 
—— * the United States. -The weight.of ‘authority — 


Fae. aR is so decidedly in favour of the conclusiveness _ 


Courass” of sentences of foreign courts of admiralty, ‘in 


suits between parties standing in the relation 
of those now before the court, that we did not 
expect to see the subject stirred again. It is 
true this doctrine has always had its opponents, 
and able ones ; but the steadiness with which — 
the supreme tribunals of several states in the 
union, and that of the United States, have 
maintained it, notwithstanding the opposition, 
gives to their opinions a weight to which, in 
ordinary circumst>ces, they would not be: 
entitled. Inthe year 1816, the question came 
' before this court, and the judges then presiding® 
in it, declared in conformity with the doctrine 
generally received throughout the union,*that’ 
the judgment of a foreign court of admiralty 
was conclusive between theinsurer and insured. 
This opinion has been ably, but on the best: 
view we can take of the subject, unsuccessfully 
impugned, by the argument at the bar. The’ 
laws of Spain being so far as it could be* 
‘Jearned at the time of that decision, or as it ‘| 
has been shewn now, silent on this matter, 
the court felt itself at liberty to adopt the doc" 
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trine which it considered most conformable to 
the other commercial usages and customs pre- 
Vailing in the state; and in acting on the sub- 
ject, with the choice of conflicting opinions in 
other nations, it adopted that which assimi- 
milated us to the rules prevailing in the greater 
number of our sister states. It was not igno- 
rant that a different effect was given to these 
sentences in some of the continental states of 
Europe, but that rather proved the law of 
nations was unsettled on this point, than that 
the rule the court gave the preference to, was 
not the true one. It might be as well said in 
Italy or France, that their jurists and courts 
were wrong, because the United States and 
England held a different opinion, as it is to 
argue here that we are in error, because in 
France and Italy they think differently from 
us. In questions of this kind we prefer the 
exposition of national law which may come 


from our own tribuaals, to that of any foreign 


court or. jurist, unless on an examination of 
the principles it rested on, we were perfectly 
convinced the foundation was unsound. There 
is another reason which has no inconsiderable 
weight with us. The more closely our rules, 
on questions of commerce, approach those of 
our sister states, the more facility do we ex- 
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ao prosperity of this state most materially de-' 
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Louisiana 
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pends; and this consideration can never be 


lost sight of by the court, where the legisla-: 


ture leaves us without positive law. 

We deem it unnecessary, for it would be 
unprofitable, to go at length into an examina- 
tion of the different arguments used at the bury 
and shew why they failed to produce that con- 
viction on us they were intended to impress, 
Had they even made us greatly doubt, they 
would not have induced us to retrace our steps, 
and decide this case on a change of opinion. 
It is now ten years since that decision has 
been made. © It has been known to the com- 


‘munity, and the parties to this suit must be 


presumed to have contracted in relation to the 
jaw. as expounded by the court of the last 
resort in the state. Under such circumstances, 
nothing short of the clearest conviction on our 
part that we had been in error, could autho- 
rise us to recognise a different rule, and’ apply 
it to the case before us. | 

But it is contended that, however the gene- 
ral rule may be, the sentence of the court 
offered in evidence was not conclusive, because 


it was pronounced by a tribunal of incompe- 
tent authority. 
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‘The ‘first question which meets us on the scar 


enquity into ‘the correctness of this position is, 
whiethér this court has the power to examine 
itito the ‘competency of the tribunal by whose 
sentence the condemnation was pronounced ? 
We entertain no doubt that we possess such 
power.” The great extent to which we carry 
our comity ‘for these tribunals, and the influ. 
ence-we accord to their judgments, far from 
being an argament against this ‘power, renders 
the exercise of it indispensable to the correct 
administration of justice; That individuals by 
taking on themselves the attributes of jndicial 
power, and clothing their acts of assumed 
jurisdiction with the forms of proceedings of 
courts of justice, could rightfully condemn 
property, and give to their sentences the effect 
which belong to those of tribunals constituted 
by sovereign anthority, is a proposition-that 
requires no refutation. It-is clear the right 
belongs to every court tovexamine whether the 
sentence offered to it, emanates from an autho- 
rity competent, by the law of nations, tojudge 
of the matters on which it has’ pronounced. 
4 Cranch, 269. 1 Rob. 144. 4 ibid 35. .5 ibid 
255. “ « 
The competency of the tribunal, whose sen- 
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sneroDistet tence was offered in evidence, has been assail- 
— ed. on, two grounds, First: That it was.a 
ae ees tribunal established by the government of 
Save Mexico, antecedent to the formation of ‘the 
| federal. constitution, and that its: authority 
- ceased’ with that event. Second: That the — 
laws by which tribunals of marine jurisdiction 
were created in that country, prescribed a dif- 
ferent organization from that which appeared 
_ to belong to the court, that condemned the 
property. 

The plaintiff produced no proof in the court 
below, in support of this ground ; but he con- 
tends, that the incompetency of the tribunal 
resnits from the evidence intageinond by the | 








defendants themselves. 

That evidence shows that tribunals of ad- 
miralty were established prior to the con. 
stitution: —That, by that instrument, ‘cireuit 
courts were directed to be established, in 
which the jurisdiction of all prizes by sea 
and land, (presas de mar y tierra) and the 

3 cognizance of all pursuits in relation to con- 
traband goods, should be vested. 

Whether, on a voluntary change by a peo- 
ple, from one form of government to another, : 


the laws in force at the time of such change — 
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eease to have any effect. and the authorities: pects 9 
by whom they are administered, lose the’ patie 


power vested in-tliem by the previous gov 
ernment, before the succeeding one-is orga 
nized and goes into effect, are questions by no 
means free from difficulty. -‘The very geueral 
use of a positive provision on that subject in 
the different constitutions which hvve been 
formed since the independence of these states, 
is certainly a strong argument to show, that in 
the opinion of the framers of these instru- 


\ 
ments, such a provision was necessary, and 


that withoutit, a complete interregnum would 
be created, during which there would be nei 

ther laws, nor officers to administer them:— 
This argument is, however, by’no means con- 
clusive, and there are many who hold a con- 
trary doctrine. It is true that a majority of 
the members who now compose this tribunal, 
so decided in a case that came before it in the 
year 1821, and such, also, was the opinion of 
the late superior court of the territory of Or- 
leans. But a majority of the persons who 
have at different times filled this court, since 


‘its organization, seem rather to have theught, 


that the constitution. did not supercede. the 


former government, until put into operation by 
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ach Dis'st the legislature; aad one Of the judges declar-. 





“~~ ed} that. without a schedule, this would have 
been the consequence. Phat the most:radi-. 
_ cal change in form, does not destroy the.old, 
government until the means, are furnished of 
giving full effect to the new. Bermudez; vs. 
Ibanes, 3 Martin, 2. Diifau vs. Massicot, 3 
ib, 289. relate vs. Dreux, 10 ib. 4. 2 

Mart. 278, - : 

- Two of the judges.in this court retain the 
opinion they expressed in the case of Bouthmy 
vs. Dreux, in relation to our own constitue’. 
tion; but we unanimously think, that the ques- 
tion is by no means so clear and free from 
doubt,:as to authorise us to declare, that the 
government and courts of another country, who 
came to a different conclusion in relation to 
the effect produced by a change from one form 

_ of government to another. did what they had 
no right to do;: and that all their acts are null 
and void, ‘They were the proper judges to’. 
construe their owe constitution and laws, and 
their decision must be adopted as the true con- 
struction by other countries. ~The correct- 
ness of this principle is established by an ir- 


resistible course of reasoning in the case of 
Elmendorf vs. Taylor, decided in the su- 
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preme court of the United States. The chief Mince iar 

justice, in delivering the opinion of that tribu- sw 
nal, observes: ‘No court in the universe, os 
which professed to be governed by principle, fecha 
would, we presume, undertake tosay, thatthe = — 
courts of Great Britajg or Mrance, or any oth- 
er nation, had misunderstood their own state ~ ,” 
utes, and. therefore erect itself into a tribunal 
which should correct such misunderstanding.” 
40 Wheaton, 1 

That aco on has been given to the 
constitution of Mexico, adverse to the position 
of tLe plaintiff, is proved to our entire satis- 
faction. The acts of the court in continuing 
to administer justice after the adoption of the 
constitution, and: before the organization of 
the circuit courts, is conclusive evidence of 
their opinion respecting, their jurisdiction, In 
addition to this, the testimony of: lawyers in 
the'city. of Mexico has been taken. One of 
them, a distinguished member of the profes- 
sion, and holding a high situatien in the gov- 
ernment, after examining the proceeditgs, 
sswears—that the court which condemned the 
goods. was a lawful, tribunal, and that its pro. 
ceedings were regular, and its jurisdiction un, 
doubted, as the circuit cousts had not, at the 
Vol. V. N.S. 60 
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Foueceiel time the sentence was rendered, been estabs 
se lished under the constitution. Such being the 





construction in Mexico, it must be the con- 
struction here, where the proceedings come 
collaterally before us. | 

The 2d point on whicggghe competency of the 
tribunal is attacked, is derived from the terms 
of the law creating it. By this law, a Spanish 
ordinance contained in the 4th, 5th, 6th, and 
8th laws of the 8th titlevof the 6th book of the 
Novissima Recopilacion, i@prescribed as the 
rule to be followed in the organization of the 
tribunal, and its practice; except where it is 
in opposition to the laws of Mexico. 

This ordinance has been minutely observed | 
on by the counsel, and a close comparison of 
it, with the actual organization of the court, as 
set forth in the proceedings, does certainly 
show a considerable variance between them, 
-But we are as unprepared on this ground as 
the other to declare the court incompetent; for 
we have only part of the laws before us.— 
That which establishes the tribunal declares, 
that the ordinance is to be followed, except 
where the laws. of Mexico differ frum it.— 
When the organization of the tribunal is 
shewn to be different from that ordinance, we 
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. 
can come to no other conclusion, than that the. EasternDis’et 


difference is produced by laws to which we. 
have not access. Even if other laws besides 
the constitution were before us, it would be 
difficult for us to say, that the tribunal was not 
rightfully and legally constituted. Lt is a con- 
clusion to which no court can come, in regard 
yo the organization of a tribunal in another 
country, without much hesitation, and. without 
feeling that it is p&@@Marly liable to err. To 
form a safe judgment, it must have all the laws 
of the country before it, and it must be satisfi- 
ed, that it is so well acquainted with the ju- 
risprudence of that country, that the same con- 
siruction-is given to the laws, as they receive 
in the place where they are made. Both of 
which, it is difficult for a foreign tribunal to 
be sure of. Our ideas on this head may be 
illustrated, by supposing a Spanish tribunal 
to enquire into the constitution of the court of 
king’s bench in England, and its powers; in 
order to see @ygw it@ot jurisdiction in civil 
matters, and howfar that jurisdiction exten- 
ded. = 

But in thfs case, we are not left to these 
considerations. It has been proved by the ev- 
idence of lawyers residing in the city of Mex- 
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EastoraDistet ico, | _that the tribunal was competent, and ite 


March, »% 


; a proceedings regular, ‘The testimony was much 
%. commented on, but nothing we have heard in 


Waveaxes argument, has destroyed, or shaken its credit. 
It appears to have come from persons of re- 
spectability. 1t was taken by deposition, and 
these depositions were opened, as the endorse- 
ment on them shews, some time before the tri- 
al. Ifthe plaintiff a they were impro- 
perly obtained, or that the witnesses erred 
through ignorance, or from corrupt motives, 
it could not’ have been difficult to disprove 
them. In every point of view, then, we are 
satisfied, that there Has not been enough 
shown, to authorise this tribunal to declare 
that the court which condemned the goods was 
incompetent. 


tion that this was a prize, and not an instance 


court. — The proof establishes, the tribunal had, 


authority to pronounce the “<A. set forth 
in the proceedings. Wéhat is ‘Wie nature and 
extent of that judgment, has begp much con- 
troverted, and will be the subject.of examina- 
tion hereafter. 

A great deal was said in relation to the ir- 
regularity of the proceedings. The want ofa 





The same observations apply to the objec: . 


> 


os ah mo @80- oe tena of «x ek Ca 








ee oe 


ei 
a 





OF THE STATE OF LOUISIANA, _ aly 
. proper Inw officer to advise—the assistance of Fn x ‘et. 
an auditor, and not an assessor, the hecessity s->~Ne 
of two sentences according to the laws” of ’ 

. | Ca ae egy.o), Levtenme 
Spain, &c. Some of these objections might, [xsvssxcs 
perhaps, be well founded, if we were an ap- 
| pellate tribunal to review the sentences of the 
Mexican courts of admiralty. But we have 
no such power, and consequently cannot look 
into these érrors. ‘Chey were matters for the 
| consideration of the judges who prondunced 
| = the sentence,-and their decision on thet i is 
final. 4 Cranch, 278, 

The plaintiff, however, further contends, 
that admitting the sentence to be coudlusive 
as to every thing on which it acts, still he 
must recover on the following grounds :— 

I.—The seizure was made on the high'seas, 
es not in the port of Soto la Marina. 





= . - + dl all — 
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B Ii.—The whole of the goods se:zed, were 
q condemned ure belli, or if not the whule. a 
i part were. 

L 4, The declaration of the captain, officers 
. and crew of the schooner taken b@ore the 
. consul of the United States at Alvarado, 
 L etates; that they sailed from New Orleans, and 

. anchored in Soto la Marina Roads, on*the. | 


A Tth September, and that on the same day a 
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EastornDis'at boat came on board from the Mexican vessel 
~~ Tampico, and took forcible possesion her 


~ 08. 
Lovistaya 
InsuRANcE 
Company. 


In the examination of the captain taken before 
the court, he renews the declaration that he 


was at anchor when he was seized, but states 


that it was in the port of Soto la Marina, and 


adds that at the time of the seizure, passengers 
who came in the ship had been landed. 
It is admitted in the argument, that the 
place"where the schooner was seized, is some 
distance from that where vessels usually. 
anchor when they discharge their cargoes, 
at that port. That it was about four leagues 


from the shore—and that the coast 1s low and 


fat. 
Whetffér this was a seizure on the high seas 


or not, is immaterial in the view which the 
court has taken of the rights of the parties. 
Before stating those views, a position assumed 
by the plaintiff must be examined. It is con- 
tended by him that from the terms of the po. 
licy, the defendants took all risks until the 
goods wage landed. 


The terms of the policy certainly are, that 


the insurer is to be responsible until the goods 
are Janded. But the designation of time 
during which the responsibility should last, 
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‘can “only extend to the risks for which the 
insurer became responsible, not to those ex- 
cluded by the warranty. ‘They are exceptions 
introduced to the general terms of the contract, 
and their force and meaning must be deter- 
mined bya consideration of the extent to which 
this exception goes ; not by the general words 
of the policy, the effect of which it was the 
‘object of the warranty to guard againsi.— 
Whether the seizure was made in such a place 
as it might be rightfully made, for illicit trade, 
is the true question—not whether the goods 
were landed. According to the construction 
of the plaintiff, the warranty in the policy was 
of no use to the insurers. For if they were 
responsible for all risks of seizure for illicit 
trade, until the goods were landed, notwith- 
standing the warranty, then the insertion of 
the exception did not alter their situation, as 
Without such a clause their. responsibilities 
would have ceased with the landing of the 
goods. 

A law of Spain was much relied on to prove 
that the jurisdiction exercised in this case was 
beyond the territorial limits of the government 
of Mexico. The law is found in the ordinance 
of Corso already quoted. It is entitled the rules 
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anne which are-to be observed in case of prize. Tt 


~~~ declares that the immunity of the coast, shall 


Cucvurtey 
vs. 
LovurstaNa 
Iusvrasce 


Comranr. 


not, as heretofore, be marked by the doubtful 


and uncertain distance of a cannon shot, but _ 
- by the distance of two miles—that all prizes 
made within that distance shall be judged of © 
by the commandant of the port into which the © 
prize is brought ; and that, if made beyond it, 4 


they shall be taken cognizance of by the tii- 
bunal of the captor. Movissima Recop. Lin. 
6, tit. 8, law 5. 


That this. drdinance marks the extent of , 


territorial jurisdiction of the sovereign of 
Spain, and that the seizure here made was 


beyon@ these limits, cannot be questioned, 


But with these admissions, the question still 
remains, whether the seizure was notmade in 
the exercise of a right, which every nation 
enjoys, to prevent its laws being evaded, If 
jt was, it is immaterial in our view of the sub. 
ject whether it was made within the limits, or 
not. | 
Strictly speaking, the authority of a nation 
cannot extend beyond her own territory By 


the common consent of. nations this authority 


has been enlarged, where the sea is the boun-— 


dary, to the distance. of a cannon shot, from “ 








a as a, BB ji me kes ie CO. UL 


| 


& 


sc ce 




















e .@ 


CASES IN THE SUPREME COURT 
the shore. Within these limits foreigners are 


| protected, an] prizes cannot,righ!fully be made 


of their vessels by enemies. But the -right-o, 


- the nation to protect itself from injury, by pre. 


venting its lews from being evaded, is not 
restrained to this boundary... 1t may watch 
its coast, and seize ships that are approaching 
it with an intention to violate its laws. It is 
not obliged to wait until the offence is con- 
summated before it can act. It may guard 
against injury, as well as punish it. If, in- 
deed, in the exercise of this right an unreason- 
able range was taken, other nations might 
object. But so long as it is confined to the 
seizure of vessels entering the port fog@which 
they are-destined, it will not, it is presumed, 
form a just ground of complaint. Our own 
legislation authorises revenue cutters to visit 
vessels four leagues from the coast; and the 
acts of congress on this subject, are » clear 
expression of the opinion of our government, 
that nothing in the law of nations prohibited 
them to confer such power on its cruizers, 
The case of Church vs. Hubbard, decided in 
the supreme court of the United States, is 
almost that before the court. It was@there 
held that the insurer under. warranty, such as 
Vou. V.N.S. 61 
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p49 that inserted in this policy, was not responsi : 


ble for a seizure made four or five leagues 


Lovmsux, {rom the coast—although it was admitted the 
Courane. territorial jurisdiction did not extend further 





than a cannon shot from the shore. The cases 
cited bythe appellant, from Taunton’s Reports, 
were decided on a different form of policy.— 
The warranty there was “free from capture 
and seizure in the port, or ports of discharge.” 
Ly these expressions the parties excluded a 
particular place from the risks assumed by the 
insurer under the policy. By the warranty 
here, the insured teok upon himself. the risk 
of seizure for illicit trade at any distance from 
shore, @vhere, by the law of nations, such sei- 
zure could be rightfully made, 2 Cranch, 186, 
2 Taunton, 499, 4 ibid 387, 9 Wheaton 371, 
11 Mass. 104, 

The second ground assumed by the plaintiff 
on this part of the case, will be best understood 
by dividing it. We will first consider the 
proposition that the whole of the goods were 
condemned in the exercise of a belligerent 
right. | } 

“Lhe distinction, between the rights which a 
natio@® acquires in consequence of her being at 
war with another, and those which she pos- 
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sesses as sovereign within her own limits; 
seems to us so.clear that there can be little 
doubt in relation to it. The law of nations 
having defined the extent of belligerent rights; 
any law of a particular country which goeS 
beyond ‘these rights, must necessarily derive 
its authority from the nation within his own 


limits, and a punishment for a breach of this 


law, must be referred to a violation of muni- 
cipal regulations, for it is only as such, that it 


had any force; or that punishment could take 


place under it, 

In regard to the particular regulation under 
which this property was condemned, it is 
beyond doubt that it was a municipal @pe, aud 
that it derived its authority from the power 
which the nation had within her own territory, 
not from her rights as being. at war with 
another country. ‘The decree of the Mexican 
government, prohibits the admission into their 
ports, not only of goods and merchandise, the 


production and manufactures of Spain, but’ 


also of all merchandise which may have been 
brought from the ports of that country, no mat. 


ter what its origin, or to whom it may belong, 


Or, in other words, they condemn even neutral 
property, of neutral origin, if it comes. from 
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ww Which the law. ‘of war did not confer, conse- 


Cocvitv 
v8 
Lovisiana 


quently a condemnation ‘under it cannot be 


Ipevnanct considered one, jure belli. 


Ut was urged, that the motives avowed by. 
the government in passi:g the decree, show 
plainly that it was intended to distress the 
enemy, and that as the: mesure arose out of a 
state of war, a condemaution for a breach of 
the law must be referred- to the same source. 
Admitting this tobe their motive, and we be- 
lieve it such, the consequence ° contended fory 
dees not foliow. Sovereigns may make what 


- regulations they. pleasé within their own ter- 


ritoriggg@dtid no matter what may be the mo- 


fives, the source from which the regulation 


derives its force, must be the test by which the 


‘law is to be designated, not the motives that 


induced its passage. 

The cause of Foix vs. Pheniw Insurance 
Company, decided in the supreme court of 
Pennsylvania, was much relied on by the 
plaintiff. Lt arose out-of a sentence of con- 
demnation pronounced under the Milan ang 
Berlin decrees, and the assurer contended 
he was not responsible, as by the policy he 
was warranted free from illicit, or prohibited 
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nation under that: ‘decree, though the ves 
sel was seized in entering the port, was‘not. 
~ a@ condemnation for illicit or prohibited trade; * 
_- but a condemnation jure belli, and that the 
- insured could) recover. . 

A great.deal:of the atgument of the.coun- 


. gel, and'the reasoning ‘of the judgés, were 


directed to show. that the Berlin and Milan 
decrees were a Violation of the law of nations, 
and, to a certain extent, there is no doubt 
they were. Undoubtedly, France had no 
tight to say, neutral nations should not 
trade in the manufactures of her enemy, and 
that if they did, their property would be 
captured on the high seas, But we agree 
with the counsel for the defendants, that 
parts of these decrees were not contrary to 
that law. A belligerent has the'right to say, 
he will not permit merchandize from an en- 
- @my’s country to be imported into his. He 
can, not only exercise this power in time of 
war; he may do it'in a period of profound 
peace. Examples of the latter kind are ve- 
ry numerous, and the authority to do so, is 
unquestionable. To refuse it, would be tan- 
tamount to a declaration that the nation who 





trade. The-court decided that iain 
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passes such a declaration is not indepen: 
dent. For if she be, who can question her 
right to regulate her internal concerns a8 
she pleases. 

The judges who decided this case, felt the 
weight of this principle. ‘They admitted 
the right to pass such a law as has been just 
spoken of, aud the right to enforce it, at an 
indefinite distance from the shore; but they 
decided against the assurer, because the 
seizure and condemnation had not been 
made on the ground, that the insured was 
about to import prohibited goods, but that 
they were British manufactures. 5 Sergeant 
& RaMe. 

Being thus satisfied, that a condemnation 
under these decrees of the Mexican govern- 
ment, will falsify the warran y; we proceed 
to examine whether in point of fact, any or 
all the goods insured were so condemned, 

There were two sentences pronounced by 
the court. The first, after reciting that the 
cargo is composed of 295 barrels of wine, 
423 boxes of wax, of hardware, and other ef- 
fects, proceeds to detail the proofs, by which 


it appears that the wine and wax came from — 


the port of Havana; and concludes as fol- 
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lows: ‘that we ought to declare, and do.in BasternDis'et 
fact declare, as good prize, not only the.before om 
mentioned American schooner, the Felix, but i, 


2 UISIANA 
also the wine and wax referred to in the pyg- \xsunaxox 


Compranr. 
ceedings, with the marks there given... That 
this condemnation should also extend to the 
other 45 boxes of wax which are found on 
board the said schooner, and all. the other pro- 
ductions, merchandize, and effects, which 
shall be proven to be of Spanish origin, pro- 
ceeding from any port of that nation, or of 
those prohibited, &c. &c.” 

The second decree was preceded, accor- 
ding to the practice of the Spanish tribu- 
nals, by a report of the auditor, or aggessor, 
who states, that the former decree respect- 
ing the schooner Felix, should be confirmed, 
with the exception of a billiard table, a still, 
ten hampers of empty bottles, and a box of 
books; they not being contraband, nor pro- 
ved to be brought from the port of Hava- 
na in the said schooner, nor Spanish prop- 
erty, nor the production or manufactures of 
the enemy; in which qualities and prohibi- 
tions (cuyas calidades y prohibiciones) are 
comprehended the other effects which are 
condemned as good prize, according to-our 
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against Spain and her dependencies. 

© After stating some of the proceedings 
véhich had already taken place in the tribu- 
nal, the assessor adds: “From which pro. 
ceedings result most clearly, the legal caus- 
es of seizure, viz: the national qualities of 
some articles,-and the sailing of the vessel 
from a port which was under the domination 
of Spain.” 

The junta, or court, on this report gave a 
final sentence; in which, after reciting the 
previous proceedings, they declare, that 
having read and taken into consideration 
the atitecedent opinion of the assessor, and 
discussed all the points, with which we unan- | 
imously agree, conformably to what is there 
exposed, confirming, as we do confirm, the 
condemnation of ihe schooner Felix and her 
cargo, as good prize, excepting from said 
penalty ten hampers of empty bottles, a still, 
a billiard table, and a box containing five 
bibles and four’ new testaments.” 

It has’ been contended, that these senten. 
ces do not embrace the whole of the cargo, 


that only a part of them are condemned. 
But on this branch of the subject, the 
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court has no doubt. The original sentéhee Faerie 
condemns the wine, and wax, and such Other Caw 


articles as might be found liable t6 condem- 
nation. The report of the assessor ‘Con- 


firms this sentence, except in relation to a. 


still, a billiard table, some empty bottles, &c. 
Ifit had been the Opinion of the assessors 
that nothing more had been condemned than 
the wine and the wax, and that nothing more 
should be, the exceptions were unnecessary; 
for a confirmation of the original sentence, 
supposing it limited to the wine and the wax, 
would not have embraced them, The final 
sentence, however, places this matter be- 
yond argument. {[t condemns the Schooner 
and her cargo, with the exception of certain 
articles there mentioned. Consequenily, ev- 
ery article, of which the cargo was made up, 
and which is not excluded by the excep- 
tions, is condemned. 

The report of the assessor already refer- 
red to, which is adopted by the court as the 
basis of its last decision, after stating that 
certain goods were acquitted because they 
were neither articles of contraband, nor pro- 
ved to be brought from the port of Havana, 


nor Spanish eo nor the productions 
Vol. V.N.S 62 
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FastemDis’ct Or manufactures of Spain, proceeds to state, 
~~ that in these qualities and prohibitions, are 
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comprehended the-other effects condemned. 

It was argued, that as the wax and the. 
wine were condemned in the first sentence, 
for a breach of municipal law, and as new 
ground, that of being enemies property, is 
inserted in the second, as a cause of con- 
demnation, that the fair construction to be 
given to these decrees is, that all the goods 
embraced by the last judgment, which were 
not included in the first, must be considered 
as seized and forfeited for the additional rea- 
son given in the sentence; and that, for this 
portion of goods the insurers are responsi- 
ble, as the warranty does not exclude war 
risks, 

But the second sentence is in the conjunc- 
tive. It condemns the whole, for all the cau- 
ses therein mentioned. Consequently, it 
condemns them for each of these causes, and 


one of them is a breach of municipal law.— 
lf there were any inconsistency in the two 
decrees; or if the different reasons assigned 
in the Inst one, could not be reconciled with 
each other, then, perhaps, it would be true 
to say, that the several causes of condemna- 
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tion must be referred to the different por- FasternDis’et 
March, 1827, 


tions of which the cargo was made up. - But 


there is no such contradiction; they may 
well stand together. The goods might be 
enemy’s property, and also come irom the 
Havana. It is not impossible, that between 
the first and second sentence, proof was ob- 
tained, which brought the whole cargo with- 
jn the reason given in the last decree. We 
at least are bound to presume so; for so the 
sentence has said, and we cannot contest.its 
verity. But, admitting this proof was not 
obtained, and that the wine and wax must 
be considered as condemned for the causes 
mentioned in the first decree, and no other; 
that does not weaken the position, that the 
rest of the goods were not only enemy’s pro- 
perty, but brought from an enemy’s port.— 
The decree condemns all the cargo, for al] 
the reasons for which it could be condemn- 
ed; proving that part of it came within one 
of these reasons, does not establish, that the 
remainder was condemned for a single cause, 
when the words of the sentence say, they 


are within all. 


It is therefore ordered, adjudged and de- 
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FasternDis’et creed, that the judgment of the district court 
March. %27. : 
—y~ be affirmed with costs. 


Cuctiui0 
v8 


Lonsuxa § Mazureau & Strawbridge for the plaintiff, 


InsuRANCE 


Commaxnr. Hustis & Slidell for the defendants. 


CUCULLU vs. ORLEANS INSURANCE COMPANY. 


ArPEAL from. the court of the first dis- 
trict. 


Porter, J. delivered the opinion of the 
court: This case is, in every respect, the 
same as that just adjudged between the 
state and the Louisiana Insurance Compa- 


ny. 
It is therefore ordered, adjudged and de- 


_ creed, that the judgment of the district court 
be affirmed with costs. 


Strawbridge for the plaintiff, Eustis for 
the defendants. 


DUNCAN'S ve POYDRAS’S EXECUTORS. 


Papen ogg APPEAL from the court of the fourth dis- 
oe as 


cost of de- ” 
feuding the : ni 
chip Bother «Porter, J. delivered the opinion of the 
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court. This action was commenced } in: the EssternDis’ct 


t March, 1827, 
. J 

lifetime of both the parties, in the distric yan 
court. On the death of the defendant it was eins 


transferred to that of probates; where judg- =*svt™s 
ment being rendered in favor of the plaintiff, ca 
an appeal was taken to the district court « and prosons: 
That court confirmed the judgment of that trade 

of the first instance; and the defendants 


have again appealed to this. 





The whole claim of the petitioner grows 
out of a seizure made by the collector of the 
port of Orleans, of a quantity of slaves ship- 
ped from one of the northern states to this, 
on an allegation, that the regulations contain- 
ed 1n the act of Congress, in relation to the 
transportation of slaves from one state to an- 
other, by sea, had. been violated. 

‘Three libels, it appears were filed against 
the vessel, in the district court of the United 
States; and two actions were brought in the 
court of the state, against the collector:— 
one to obtain a sequestration of the slaves, 
and the other for a a consequent on 
the illegal seizure. 

The services and the value of them are 
proved in those actions in which Poydras 
was directly concerned, where he was plain- 
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EaxternDis'et tiff and defendant; but we can see no foun- _ 


March, 
by IN . 
Doncan’s 

v8. 
Porypras’s 


xxecurons. fees due for defending the captain and sloop: 





dation for the claim to make him pay wha; 


is called in the account, his proportion of the 


A man'who ships goods on board a vesse] 
which is illegally seized, suffers enough in 
the detention attending his own property, 
and the expense he may incur in getting it 
released, without being obliged to defend 
the ship and master for a misfortune by which 
all suffered. 

The plea of prescription, is not support- 
ed. Some of the suits were continued up to 
the year 1821; and between that time and 
the commencement of the action, the period 
required by law to bar claims of this descrip- 


tion, had not elapsed. When the services . 


are continuous and uninterrupted, prescrip- 
tion runs from the time they are finished, nat 
from their commencement. 


Itis therefore ordered, adjudged and decreed, 
ithatthejudgment of the district courtbe avoided, 
reversed and annulled, and it is further order- 

: ed, adjudged and decreed, that the plaintiff 
do recover of the defendants, the sum of fifteen 
hundred dollars, with costs in the court below, 
the appellee paying those of appeal. 
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Conrad for the plaintifts, Seghers for the Eastome dia 


THATCHER vs. WALDEN. 


APPEAL from the court of the first district. avches pow- 


if wt ng oy 


state where 
Porter, J. delivered the. opinion of the me + by 
court. This is an action to recover a slave Prot of te = 


in possession of the defendant, which the Sriten  sle 


plaintiff alleges to be his property. The ton 
cause was submiited to a jury, who found for 
the defendant: and the plaintiff appealed. 
Two of the questions presented for discus- 
sion, arise out of a bill of exceptions taken on 
the trial. | 
The defendant offered one Crawford, as a 
witness, to prove that the plaintiff had given a 
verbal power to the person under whose sale 


the defendant holds the slave, to sell him.. He 


| was objected to on two grounds :—Virst, that 


he was interested; and second, that parol 
proof could not be given of such a power; that 
it must be in writing. 

It appexrs the witness was part owner and 
captain of the steam boat Steubenville, on 
hoard of which the negro was hired. The 
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sale took place in New Orleans, to relieve the , 
boat from some embarrassments she was Under, 
Two of the brothers of the plaintiff were also 
owners of the boat, and one of them was on 
board at the time of the sale. It is alleged . 
by one party that the sale was made by this | 
brother, under a power of attorney from the 
petitioner: ‘by the other, that the sale was made . 
by Samuel Thatcher, without authority ; and 
‘that the witness had promised to make good _ 
the price to'the plaintiff. The testimony on® 
this head is contradictory. “The jury, by” 4 
their verdict, seemed to have belicved the 
former was the fact. In either point of view, — 
the witness was competent. In the first most” 
clearly so—as he was not responsible for 
"Thatcher’s act. In the second still more 
clearly—for if the petitioner recovered, he be- } 
came liable-to him for the price. ‘So that his] 
interest, if any, was favourable to the party : 
objecting. : 1 
The power to sell was given by the plaintiff 
in the state of Alabama; and it is proved that,” 
by the laws of that state, a verbal authority to 


dispose of a slave is there legal, and binds the 


owner. 
It is a general rule, that contracts must be 
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construed in relation to the laws of the coun- pe hom 
try in which they are made; and that the ww 


proof offered of these contracts must be such 
as these laws require. ‘The last position is 
necessary corollary.of the first’; for if, to the 
validity ‘of a contract in the country where it 
is made certain forms are required, or certain 
evidence made necessary ; to receive less, or 
require more proof in another country, would 
either be making a contract binding on the 
parties which the law of the place where they 
stipulated did not,—or would be virtually im- 
pairing the obligation of the contract by refus- 
ing to enforce it, unless the party seeking to 
do ‘so, furnished proof which it was impossibl, 
he could give. There is no difference betwee 
the right of a stranger to have the aid of the 
laws of the country where his debtor resides, 
to compel ‘him to do justice in relation to a 
contract made under another government, and 
that of one citizen of a state, to enforce his 


“claim against another. This principle which 


is founded on the comity of nations, and makes 
a part of international law, would be a mere 
illusion if other evidence was required for the 
validity of the agreement, than that of the 


laws of the country where it.was made. The 
Vol.V. N S. 63 


is HATOHER 


vs. 
Watper, 
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EasteraDis'ot application of. this doctrine to the case before 


March, t 


ae us, will readily shew that the court below 


THATCHER 
vs, 
Wane. 


committed no error in admitting the witness. 
to testify to the avthority given to’ sell the 
slave. The contract of mandate was complete 
in Alabama, and binding there on the plaintiff, 
It consequently bound him. wherever the at- 
torney in fact might carry it intu execution, as 
the authority given affixed no limitation as to 
place. We cannot distinguish between the 
right to sell, as derived from a verbal power; 
aud that acquired by a purchase made by 
parol; and it has never been doubted, that in 
the latter case such evidence was good, where 
the slave was bought in a country where 
writing was not necessary to give validity to 
the contract. Toullier, vol. 9. cap. 6. sec, 2- 
No. 44 in note. Repertoire de juris. vol. 9, 
verbo preuve. sec. 2, 3.art 1. No. 3, Kames 
on Equity, 565, 7 Term, 241. - 

‘The objection in respect to the agent having 
sold for less than the price directed to be ob- 
tained by the principal, is removed by the 
offer made by the former to make up the defi- 
ciency. Pothier Contrat du Mandat, No. 94 


On the merits, we see nothing which weuld 
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‘authorise us to set aside the verdict. It is 
therefore ordered, adjudged aud decreed, that 
the judgment of the district court be affirmed 
with costs. | 


M‘Caleb &§ Byrnes for the plaintiff, Hoff- 
man for the defendant, 


CARRABY & Al vs. MORGAN. 


Appeat from the court of the first district. 


Porter, J. delivered the opinion of the 
court. ‘The plaintiffs stated that they were 
the possessors of a lot of ground, situated in 
the city of New Orleans, and that the defen- 
dant had illegally seized and advertised it for 
sale. They prayed an injunction to stop fur- 
ther proceedings, and $1,000 for the damage 
they had already sustained. 

The defendant answered this demand, by 
denying the possession of the plaintiffs, and 
averring, that they had no title to the pro- 
perty. . ; aah 

After this issue was formed, Modeste Fou- 
cher, af. w. c. at whose instance, as plaintiffin 
execution, the defendant, who is sheriff, acted 
in making the seizure, intervened, and by her 
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EasternDis’et petition averred, that the plaintiff was without 
~~ title to the premises, on which they charged 


the trespass to have been committed: 

The plaintiffs objected to this petition, ou 
the ground that it would be permitting the in- 
tervening party to change the issue joined be- 
tween them and the defendant. And the judge 
having admitted it, notwithstanding this ob- 
jection, they excepted. | 

On the merits, there was judgment for the 
petitioners, and the intervener appealed. 

In this count the appellant has made the 
following points: 

1. No action of damages can be maintained 
against the sheriff for a trespass. ; 

2. The injunction issued illegally, and 
should be dissolved with costs. 

3. On the intervention of Foucher, the court 
’ may determine the right of the plaintiff to the 
lot seized. | 

I. On the first point, as the sheriff has not 
appealed, the question in relation to the right 
of the plaintiffs to sue him for seizing their 
property, does not, perhaps, come regularly 
before us. As it is one, however, on which 
we have no doubt, that objection need not be 
particularly looked into. The seizure of the 
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lot by the sheriff, and advertising it for sale, FasternDis'et 
certainly furnished ground for a. demand. in oe, 


damages, if that seizure and advertisement 
were mac'e of property which was not subject 
to the execution. | 
__ IL. It follows, therefore, that the injunction 
did not issue illegally; for a party may always 
claim the aid of the laws of his country to pre- 
vent a wrong, which, if infticted, he could 
claim damages for. ‘These laws would be 
lamentably defective if they could not prevent 
injuries, as well as well as punish them. Code 
of practice, 296. 

III. The action between the plaintiffs and 
defendant, was apossessory one. It is true, 
the defendant, by his answer, put the title of 
the plaintiffs in issue; but that, without their 
consent, he had no right to do. The interve- 
ner could not change the action’ The ground 
on which a third party is permitted to come 
between plaintiffs and defendants is, that the 
action between them may be injurious to him. 
His right is, therefore, limited to the suit pen- 
ding:—toseethat itis correctly, and legally de- 
cided. Now, in this case, the decision of the 


question of damages, founded on possession of 


the plaintiffs, could not have affected the title 


Camaar ak 


ve. 
Monaax. 
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Eaivetibieet the party interpleading; consequently,’ that 


question could not be agitated*in this action. 
This opinion renders it unnecessary, to.:ex- 
amine the other points made by the appellant. 


Cananr & a 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


_ Denis for the plaintiff, Hennen for the de- 
fendant. 





AKIN & AL. vs. BEDFORD & &L. 


Apreat from the court ot the first district. 


Martin, J. delivered the opinion of the 


court. ‘The defendants are sued for the net - 


proceeds of fifty hogsheas of tobacco, sold by 
them for the plaititiffs, and resist the claim on 


own proper- ~ 


an allegation that they remitted a draft for 
these proceeds according to the plaintiff’s di- 
rections, The latter had judgment; and the 


former appealed. The facts of the case are as 


follows :— 

The defendants sold to Minturn, one hund- 
red and forty hogsheads of tobacco at 7 cents, 
telling him he could sell them to Fiske at 8 
cents for a bill—and if he disliked the bargain, 
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they would take it off his hands. He was. EasteraDie'g 


accordingly debited by merchandise on the 
defendant,’ books for the value of the tebacco, 
at 7 cents; and afterwards haying expressed 
a wish to relinquish his bargain, he was 
accordingly, credited. The defendants afier- 
wards sold the. plaintiffs, fifiy hogsheads ot 
tobacco to. Kilpatrick, at 63 and 73, and _re- 
mitted to tuem a bill which,he had received 
from Fiske, in part pay ment.of a larger quan- 
tity of tobacco he had sold him ,at 8 cents, 
The bill was.protested for non-acceptance 
and non-payment, and due sila to 
the defendants, | 

Fiske appears to be a man of; no preperia 
Parsons, on whom he drew, is, wealthy ; and 
the record shews that Fiske, at times, acted as 
his agent in several transactions, and his.bills 
were honoured. 

Notwithstanding this, we think the district 
court did notierr in giving judgmentagainst the 
defeadanis. 

They sold the plaintiffs? tebacoeiat 7 cents. 
aud afterwards cancelled the sale, and took the 


‘* tobacco, on their own account; and transmitted 


a bill, part the proceeds of another sale of to- 


bacco at 8 cents, to Fiske, payable in his bills; 


harch 18%, 
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Baatare Dinvot and procured one for the net proceeds of the 
aha sale of the fifty hozsheads at '7 cents, drawn 


me & a 
Banyonpkkak 


” to the order of the plaintiffs. For the fate of 
this bill, they are undoubtedly liable. 
He who remi's a bill, his own property, 


must abide the consequences. If ‘Titius directs — 


Caius to remit the balance of his account, and 
this be done by Antonio’s bill payable to Cai- 
Us, supra protest, and Antoniv fail, by whom 
will the loss be borne? If Caius, in taking 


_the bill, did not act as Titius’ agent, as if he — 
possessed the bill, or acquired it before he re. — 
ceived the- order—or if, having taken it after 


the order, it appears he acquired it for him- 
‘self, as e. o. if he remitted it at a different rate 
of exchange, by which he gained something, 
the sale of the bill is at his risk ; for he is con- 


sidered as a drawer. Casaregis, 62, 63. p. 


59, 50. 


| It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court be 
affirmed with costs. | 


Eustis for the plaintiffs, Caleb for the 
‘defendants. } 
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ELKINS vs CANFIELD. 


Appeat from the court of the parish and 
city of New Orleans. 


Martin, J. delivered the opinion of the 
court. The defendant, on his suggestion that 
Hazard-aud Lloyd having gone to sea, have 
not been heard of for.:ight months, and be- 
lieves them to be lost, and have no relation 
here, nor any person to take care of their es- 


tate, obtained letters of curatorship. 


Afterwards, the plaintiff filed his petition in 
the court of probates, suggesting that the let- 
ters of curatorship had been granted without 
the proof or allegation of the circumstances, 
on which the court is authorised to grant them, 
that the legal formalitics have not been obser- 
ved, nor the proper security given; and that 
the plaintiff, a creditor of Hazard, instituted 
a suit agaiast the latter, by attachment, in 
which the defendant was cited as a garnishee, 


‘in the district court—that the defendant’s ap- 


pointment as curater greatly impedes the 
plaintiff’s progress in his suit in the district 
court; therefore, the plaintiff prayed that the 
defendant might be cited, and hisvietters re- 


voked ‘ 
Vout. V_.N.S. 64 
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The answer denies the plaintiff’s right, thus 


ar a collaterally to exemine a judgment of the 


i LEINS 
* v8. 


CanFIELD. 


court of probates, which can only be reversed 
on an appeal; and avers, that the defendant is 
a. creditor of Hazard, to a larger amount than 
the plaintiff, 

-1t was admitted that Hazard was a citizen 
of the state of New Wark, and has a family 
there, and the plaintiff is his creditor for $520, 
and- brought a suit by attachment, which is 
atill pending in the circuit cour‘, and the shee 
riff was cited as a garnishee therein—that a 
policy of insurance for 81000 was effected by 
the defendant, thaj-he has inventoried it as the 
property of Hazard, and the jadgment obtaine 
ed thereon in the parish court for the account 
and benefit of Hazord. 

The court of probates dismissed the petition 
and the plaintiff appealed. 

The record shows, that one of the most im- 


portant formalities, viz:—the notice which 


the law req: ires to be published as a citation 
to all parties interested, was omitted. 

This notice or citation, the necessity of 
which (if the law was absolutely silent in this 
respect) would certainly !e implied, is ex- 
pressly required by the code of practice, art. 
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B66; and we cannot assent to the propésition Fas 


‘BOY 


arch 1827, 


of the judge a quo, that this important direc- ———~w 


tion ought to be disregarded in the case of an 
application for letters of curatorship on the es- 
tate of an absentee, because it is not to be found 
among the provisio:s relating to vacant, es- 
tates, and absent heirs—much less, because it 
is not found in the Freach translation accom- 
panying the text. Every law of this state is, 
by the constitution of the state, to be preser- 
ved in the national language; and when the 
legislature uses the Krench, their expressious 
in that language cannot control, but must be 
controlled by, what they have ordered in the 
former. 

The plaintiff, then, a creditor of the estate 
whose rights are affected by, and who had a 
right to prevent the grant of letters of curator. 
ship, was one of those whom the law directed 
to be cited by a public notice. 

The absence of a citation under the code of 
practice, art. 606, gives to the party who has 
a right to receive it, that of demanding that 
the judgment which intervenes be declared 
null; and this he may demand from the tribu- 
nal who gave the judgment. This is what the 
plaintiff appears to have wished to have done 
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BasternDis’et in the case before us; and we think the judge 


March, 18°7 


wm = etred in rejectiig his claim, 


ELxins 


8. 
CAaNFISLD. 





It is therefore, ordered, adjudged and de. 
creed, that the judgment of the court of pro” 
bates be annulled, avoided and reversed; 
and that the letters of curatorship granted 
to the defendant, on the estate of Hazard, 
be cancelled and revoked, and that he pay 
costs in both courts. 


Slidell for the - plain, Heffmen for the 
defendant. 














